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Federal Acquisition Regulation 52.219–17 

52.219–15 [Reserved] 

52.219–16 Liquidated Damages—Sub-
contracting Plan. 

As prescribed in 19.708(b)(2), insert 
the following clause: 

LIQUIDATED DAMAGES—SUBCONTRACTING 
PLAN (JAN 1999) 

(a) Failure to make a good faith effort to com-
ply with the subcontracting plan, as used in 
this clause, means a willful or intentional 
failure to perform in accordance with the re-
quirements of the subcontracting plan ap-
proved under the clause in this contract en-
titled ‘‘Small Business Subcontracting 
Plan,’’ or willful or intentional action to 
frustrate the plan. 

(b) Performance shall be measured by ap-
plying the percentage goals to the total ac-
tual subcontracting dollars or, if a commer-
cial plan is involved, to the pro rata share of 
actual subcontracting dollars attributable to 
Government contracts covered by the com-
mercial plan. If, at contract completion or, 
in the case of a commercial plan, at the close 
of the fiscal year for which the plan is appli-
cable, the Contractor has failed to meet its 
subcontracting goals and the Contracting Of-
ficer decides in accordance with paragraph 
(c) of this clause that the Contractor failed 
to make a good faith effort to comply with 
its subcontracting plan, established in ac-
cordance with the clause in this contract en-
titled ‘‘Small Business Subcontracting 
Plan,’’ the Contractor shall pay the Govern-
ment liquidated damages in an amount stat-
ed. The amount of probable damages attrib-
utable to the Contractor’s failure to comply 
shall be an amount equal to the actual dollar 
amount by which the Contractor failed to 
achieve each subcontract goal. 

(c) Before the Contracting Officer makes a 
final decision that the Contractor has failed 
to make such good faith effort, the Con-
tracting Officer shall give the Contractor 
written notice specifying the failure and per-
mitting the Contractor to demonstrate what 
good faith efforts have been made and to dis-
cuss the matter. Failure to respond to the 
notice may be taken as an admission that no 
valid explanation exists. If, after consider-
ation of all the pertinent data, the Con-
tracting Officer finds that the Contractor 
failed to make a good faith effort to comply 
with the subcontracting plan, the Con-
tracting Officer shall issue a final decision to 
that effect and require that the Contractor 
pay the Government liquidated damages as 
provided in paragraph (b) of this clause. 

(d) With respect to commercial plans, the 
Contracting Officer who approved the plan 
will perform the functions of the Contracting 
Officer under this clause on behalf of all 
agencies with contracts covered by the com-
mercial plan. 

(e) The Contractor shall have the right of 
appeal, under the clause in this contract en-
titled Disputes, from any final decision of 
the Contracting Officer. 

(f) Liquidated damages shall be in addition 
to any other remedies that the Government 
may have. 

(End of clause) 

[54 FR 30710, July 21, 1989, as amended at 60 
FR 48267, Sept. 18, 1995; 63 FR 34068, June 22, 
1998; 63 FR 70277, Dec. 18, 1998] 

52.219–17 Section 8(a) Award. 
As prescribed in 19.811–3(c), insert the 

following clause: 

SECTION 8(a) AWARD (DEC 1996) 

(a) By execution of a contract, the Small 
Business Administration (SBA) agrees to the 
following: 

(1) To furnish the supplies or services set 
forth in the contract according to the speci-
fications and the terms and conditions by 
subcontracting with the Offeror who has 
been determined an eligible concern pursu-
ant to the provisions of section 8(a) of the 
Small Business Act, as amended (15 U.S.C. 
637(a)). 

(2) Except for novation agreements and ad-
vance payments, delegates to the ll (insert 
name of contracting activity) the responsi-
bility for administering the contract with 
complete authority to take any action on be-
half of the Government under the terms and 
conditions of the contract; provided, however 
that the contracting agency shall give ad-
vance notice to the SBA before it issues a 
final notice terminating the right of the sub-
contractor to proceed with further perform-
ance, either in whole or in part, under the 
contract. 

(3) That payments to be made under the 
contract will be made directly to the subcon-
tractor by the contracting activity. 

(4) To notify the [insert name of contracting 
agency] Contracting Officer immediately 
upon notification by the subcontractor that 
the owner or owners upon whom 8(a) eligi-
bility was based plan to relinquish ownership 
or control of the concern. 

(5) That the subcontractor awarded a sub-
contract hereunder shall have the right of 
appeal from decisions of the cognizant Con-
tracting Officer under the ‘‘Disputes’’ clause 
of the subcontract. 

(b) The offeror/subcontractor agrees and 
acknowledges that it will, for and on behalf 
of the SBA, fulfill and perform all of the re-
quirements of the contract. 

(c) The offeror/subcontractor agrees that it 
will not subcontract the performance of any 
of the requirements of this subcontract to 
any lower tier subcontractor without the 
prior written approval of the SBA and the 
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